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Two men of some other sealer's crew frozen to death were always two men less in 

the power of a rival ship. Even so slight a factor was something in the incredibly 

tense rivalry of the seal-hunt. Azariah Stubb was not hard-hearted. But if it were 

God's will that any rival of his should lose two men, who was he to question the 

inscrutable ways of Providence.
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1.  INTRODUCTION 

It was April 17th, 1869, in Green Bay, just off the northern coast of 

Newfoundland. A schooner called the Brothers lay jammed in the ice some distance from 

a large "pan" of seal pelts that had been gathered by its crew several days earlier. As the 

floes migrated, this pan moved within close proximity to a second schooner, the Barbara 

its crew hauled and stowed the pelts. Had it not done so, this catch might well have been 

lost for good, Given the prevailing weather and sailing conditions.  Not long after the 

ships returned to port, a lawsuit sparked by these events was launched. In essence, the 

Newfoundland Supreme Court was called upon to determine whether the second 

schooner was entitled to claim the pelts if the first had been rendered unable to do so.  

The ruling, found in Clift v. Kane,
2
 is a central authority among a cluster of 

Newfoundland cases heard over about a 25-year span (1858 to 1884) that addressed that 

question. These decisions engage fundamental property law principles and values, and 

are as rich and edifying as any of the classic authorities on possession in law. Despite 

this, they have languished in obscurity for over a century.
3
 My aim in the essay is to bring 

them to the light of day and to explore some well-known doctrines and the ways in which 

                                                
2
 Infra, note 26. 

 
3
  I was able to locate only a single reference in the literature to any of the cases: see J.H. 

Ingham, The Law of Animals: A Treatise on Property in Animals, Wild and Domestic, 

and the Rights and Responsibilities Arising Therefrom (Philadelphia: T. & J.W. Johnson 

& Co., 1900) at 27-8 quoting, without analysis, from Power v. Kennedy, infra, note 40. 

Also, the decision in Clift v. Kane, infra, note 26, is referred to in M.V. "Polar Star" v. 

Arsenault (1964) 43 D.L.R. (2d) 354 (P.E.I.S.C.), a case involving the intermixture of 

seal pelts. 



 3 

these rules were adapted to local circumstances. More specifically, this paper examines 

how the generic principles governing the law of capture and first occupancy were shaped 

by the courts to meet the needs of the Newfoundland sealers.  

2. A BRIEF HISTORY OF THE SEAL "FISHERY" 

The seal hunt has a long history. Centuries ago, the indigenous peoples of present-

day Newfoundland captured seals; the skins and fat were used for sustenance, clothing, 

heat, and light.
4
 European interest in the seal stocks began in the late 16th century, and a 

commercial fishery undertaken by English and French settlers is known to have existed 

since the beginning of the 18th century. The skins were used for such things as shoes, 

boots, harnesses, and portmanteaus. (There is no indication on the early literature that 

pelts were used for fur coats.) The fat was rendered into oil and was used in Britain for 

lighting in mines and lighthouse, for lubricating machinery, and in the manufacturing of 

fine soap. The processed residue was used locally for fertilizer. Seal meat was a staple of 

the local diet.  

As will be explained below,
5
 the methods employed in the hunt have varied 

considerably over time. In the period under study, gaffs and guns were used. Commonly, 

carcasses were "sculped" (i.e., cleaned) on the spot, then collected in pans, that is, piles or 

groupings on the floes. Seals that were not sculped are said to be left "round". The pans 

                                                
4
 J.E. Candow, Of Men and Seals: A History of the Newfoundland Seal Hunt (Ottawa: 

Environment Canada, 1989) at 19-22. See also M. Harvey, A Short History of 

Newfoundland: England's Oldest Colony  (London: William Collins, Sons & Co., 1890) 

at 134-6. 
 
5
 See the text accompanying notes 44 to 54, infra. 
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were marked, usually with flags on long poles bearing an insignia. Often the panned seals 

would be collected days after the killing. 

The hunt is held in early spring to coincide with the migration of the harp seals 

from the Grand Banks to the Arctic, along a route that traverses the ice floes off northern 

Newfoundland. At that time of the year, the ice is fugacious and is in virtually continuous 

motion, typically shifting to the south or south-east at a speed of one or two knots per 

hour.
6
 Ocean currents, temperature fluctuations, and especially prevailing winds can 

affect the movement.  These migrations can cause the floes to collide, fracture, or to 

become compacted. When the floes coalesce, ships can be trapped for extended periods, 

even crushed.
7
 

The contemporary public outcry against seal hunt can be traced back to the period 

following WWII.  In fact, concern over the hunt dates from at least the 19th century. 

Consider this commentary from 1874:  

The fearful cruelties perpetrated year after year, and the enormous waste of life 

entailed by the reckless manner in which the seal fishery is prosecuted, are well 

known ... The accounts of the cruelties practised in sealing are sickening in the 

extreme, the only thing considered being how to deprive as great a number of 

their skin and blubber in as short a time as possible.
8
  

                                                

 
6
 Candow, supra, note 4, at 15. 

 
7
 See further W.H. Greene, The Wooden Walls Among the Ice Floes (London: Hutchinson 

& Co., 1933). 

 
8
 T. Southwell, "The Seal Fishery" (1874) 10 Nature 85, at 85-6. See also W.T. Grenfell, 

"The Seal Hunters of Newfoundland", [1897-8] Leisure Hour 284, at 290. On animal 

rights generally, see H.S. Salt, Animals' Rights: Considered in Relation to Social 
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Hence, even in the period under study, the hunt was conducted somewhat under a cloud 

of disapproval. 

3.  POSSESSION AND THE LAW OF ANIMALS 

 Lord Mansfield's famous pronouncement that possession is nine-tenths of the law
9
 

may (or may not) be empirically flawed, but it stresses the centrality of the concept 

within Anglo-Canadian property law. Possession serves several functions, and principal 

among these is its use as a means to identity and order ownership rights. As a legal 

construct, possession can be dissected into two parts: intention (or animus) and the 

requisite dominion or control (sometimes called corpus or factum). In its paradigmatic 

form, both of these elements are manifestly present. So, to knowingly hold an article 

firmly in one's hand amounts to possession in its highest form. But that degree of control 

is not always demanded. Possession of land, for example, is not accomplished through 

manucaption (manual holding) at all. In general, in a variety of factual and legal contexts, 

the elements of animus and factum are diluted, modified, even fictionalized.
10

   

The flexibility in the stated requirements of possession is apparent even in the 

relatively narrow setting of the law governing the ownership of wild animals. The starting 

points are straightforward. Title in wild animals is secured through capture, that is, by 

                                                                                                                                            

Progress (London: Macmillan, 1894) which refers in passing (at 83-4) to the use of seal 

fur for garments. 

 
9
 "Possession is very strong; rather more than nine points of the law": Corp. of Kingston 

Upon Hull v. Horner (1774) Lofft. 576, at 591, 98 E.R. 807, at 815. 
 
10

 See further B. Ziff, Principles of Property Law, 4th ed. (Toronto: Thomson Carswell, 

2006) at 117ff, and the references cited there.  
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taking possession. And that title subsists only so long as possession of the animal is 

retained.
11

 Put another way, should the animal escape the claim based on capture 

evaporates.
12

 Conversely, if the animal is killed, title is perfected; at that point it is, 

strictly, neither wild nor an animal. 

 The minimum level of control needed to count as capture has generated a 

substantial body of case law. In the much-celebrated and oft-studied American case of 

Pierson v. Post (circa 1805)
13

 a dispute arose as to the ownership of a fox, hunted 

relentlessly by one Post, but caught first by Pierson. It was Pierson (referred to by the 

dissenting judge as a "saucy intruder") who prevailed. The majority holding adopted a 

bright-line rule of capture in the name of certainty. That fact that Post had laboriously 

tracked down the animal and was at its heels (at least figuratively) was not enough to vest 

him with a property right. However, it was also acknowledged that a hard and fast rule of 

manucaption was not always demanded: the snaring an animal in a trap or net so as to 

                                                

 
11

 See generally W. Blackstone, Commentaries on the Laws of England, vol. 2, at __.  See 

also Ingram, supra, note 3, at 1-2; "The Frederick Gerring Jr ." v. The Queen (1897) 27 

S.C.R. 271. 

 
12

 Note that a wild animal possessing what is termed animus revertendi, literally 

translated as an intention to return, is not lost to its captor. I regard this sub-rule as 

recognition of the retained control over the animal; it is a kind of metaphysical leash 

through which continuing possession is maintained. See also B. Welling, Property in 

Things: In the Common Law System (Gold Coast, Qld: Scribblers, 1996) at 77. 

 
13

 3 Cai.R. 175, 2 Am.Dec. 264 (N.Y.S.C., 1805). For some recent literature on the case, 

see A. McDowell, "Legal Fictions in Pierson v. Post", 105 Mich. L. Rev. 735 (2007) D. 

Dharmapala & R. Pitchford, "An Economic Analysis of 'Riding to Hounds': Pierson v. 

Post Revisited", 18 J.L. Econ. & Org. 39 (2002); B.R. Berger, "It's Not About the Fox: 

The Untold History of Pierson v. Post", 55 Duke L.J. 1089 (2006). 



 7 

deprive it of its natural liberty would normally suffice.
14

 Moreover, the mortal wounding 

of an animal by a person who maintains hot pursuit was said to vest title in that hunter.
15

  

The pliability of the law of capture is perhaps best illustrated for present purposes 

by reference to the rules that emerged to govern whaling. Robert Ellickson's study of 

whaling law identifies the variety of customary norms that operated.
16

 Three distinct 

approaches can be seen, which Ellickson demonstrates emerged in part owing to the 

nature and propensities of the whales being hunted, and the kinds of technologies that 

were employed.  

First, under the fast-fish loose-fish rule, a whale was treated as the property of the 

whaler who had secured the animal by a line or other device to the vessel (or one would 

assume, to a dock or other land-based location). However, if the connection was broken, 

the whale, whether alive or not, was once again available for the taking.
17

  A second rule 

declared that the iron holds the whale. Therefore, title could be acquired by successfully 

harpooning a whale provided that the fresh pursuit was maintained. Some cases held that 

                                                

 
14

 That standard was not met in Young v. Hichens (1844) 6 Q.B. 606. See also "The 

Frederick Gerring Jr." v. The Queen, supra, note 11. 

 
15

 See also Buster v. Newkirk, 20 Johns. 75 (N.Y.S.C., 1822) (finding that title was lost 

when the hunter gave up pursuit of his wounded prey in the evening and set out again the 

next morning). Cf. Charlebois v. Raymond (1867) 12 Lower Canada Jur. 55 

(Que.Dist.Ct.). 

 
16

 R.C. Ellickson, Order Without Law (Cambridge, MA: H.U.P., 1991) at 191ff. 

 
17

 Hogarth v. Jackson (1827) 2 Car. & P. 595, __ E.R. __; Addison v. Sons v. Row, 3 

Paton 339; Aberdeen  Arctic Co. v. Sutter, 4 Macq. 355, 3 Eng.Rul.Cas. 93 (1862); 

Skinner v. Chapman (1827) __ Moody & M. 59n.; Littledale v. Scaith (1788) 1 Taunt. 

243, 127 E.R. 825n (concerning the law in Greenland).  
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if the whale was not marked by a waif (a flag) or with some similar device, it was 

necessary to secure the animal before a second party had begun to strip the blubber from 

the carcass.
18

 In essence, the iron-holds-the-whale approach is a rendition of the hot 

pursuit exception described in Pierson v. Post. One might even understand the first-cut 

rule as a means of determining whether the first party was close enough to the prey to be 

entitled to assert priority. 

A third type of rule provided for some measure of sharing. That approach might 

be adopted, for example, when a whale is disabled by virtue of an attack by A, although it 

is ultimately captured by B.
19

 For instance, in the leading case of Ghen v. Rich
20

 A had 

killed a finback whale with a lance-bomb. The carcass, which had been washed ashore, 

was later found by B. There was nothing exceptional in all of this, for this form of 

hunting assumed that the whale would sink on being killed, later to surface, bloated, at 

which point it could be apprehended. It was the local custom that the finder would 

receive a salvage fee, a doctrine that was endorsed by the Massachusetts court.
21

 

The whaling cases, and the varied rules that emerged from them, demonstrate that 

possession when used as a shorthand for determining entitlements is to be deployed 

purposively, not mechanically. Possession provides a clear rule of ownership in the name 

                                                

 
18

 Swift v. Gifford, 23 F.558 (Mass.Dist.Ct., 1872). See also Bartlett v. Budd, 2 F. 966 

(Mass.Dist.Ct., 1868); Taber v. Jenny, 23 F. 605 (Mass.Dist.Ct., 1856). 

 
19

 Heppingstone v. Mammen, 1863 WL 2538 (Hawai'i King.S.C.). 

 
20

 8 F. 159 (Mass.Dist.Ct., 1881). 

 
21

 See also Fennings v. Lord Grenville (1808) 1 Taunt. 241, 127 E.R. 825 (concerning the 

law applicable in the Gallipagos Islands). 
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of efficiency. That value and other policy factors affect the construction of the legal 

definition of possession and the juridical uses to which it is put. In the context of whaling, 

Ellickson persuasively argued that these homemade rules, devised as they were within a 

relatively close-knit community, and later affirmed by the courts, were selected because 

they made economic sense. His thesis is that those involved in the industry embraced 

wealth-maximizing principles, and the courts, motivated by similar concerns, appreciated 

and therefore affirmed these longstanding tried and true commercial practises. 

One final element needs to be set out before attention can turn to the 

Newfoundland cases -- the conventional meaning of the term "abandonment". 

Abandonment refers to the intentional divesting of a property interest. Its elements are, in 

substance, the obverse of those required for possession-taking.
22

 The factum of 

abandonment is constituted by the loss or surrender of control. The animus is defined as 

an indifference to the fate of the object in question. This is a subjective state of mind. 

Both the animus and factum of abandonment must exist for at least one moment in time. 

Therefore, to decide resolutely that one's shoes are to be thrown out and replaced with a 

new pair, does not produce an abandonment as long as they remain stashed in the back of 

the closet. Likewise, if one loses a valuable piece of jewelry while hiking in the woods it 

cannot be said to be abandoned even if the chance of recovery is extremely remote, and 

even if the owner walks away in despair expecting never to see it again. The search may 

have been abandoned, but not necessarily the item.  

                                                

 
22

 See further Stewart v. Gustafson, [1999] 4 W.W.R. 695, 1998 CarswellSask 581 

(Q.B.), where English law (arguably different in ways that are not germane to this paper) 

is discussed. 
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4.  THE  SEAL  DISPUTES 

The first reported Newfoundland decision in which a rule of capture is described 

is Power v. Jackman (1859).
 23

  There, it was alleged that seals that had been killed, 

sculped, piled, and marked by the crew of the Iris had been wrongfully taken by members 

of the schooner Roxanna. In charging the (civil) jury, Assistant Judge P.F. Little 

advanced the general proposition that the law governing ownership was same whether on 

land or sea: taking possession and killing a wild animal gives rise to a perfected property 

interest. In the trial it had been suggested (apparently in oral testimony) that seals left on 

the floes were fair game for the first taker. That position was tersely dismissed as a 

doctrine likely to prompt confrontation and perhaps even bloodshed.  

 However, the charge details the circumstances under which the plaintiffs' claim 

could fail. If, owing to the weather, the movement of the ice and so forth, the chances that 

the plaintiff would be able to retrieve the seals were "so slender as to amount to an almost 

downcast and a hopeless pursuit,"
24

 then the claimant's property rights would cease to 

exist. The jury must have felt that this test had not been met, for a verdict was returned 

awarding damages against the defendants. Two years later, in Noel v. Warren (1861),
25

 

Little A.J. instructed the jury in the same manner and again the plaintiff prevailed. 

                                                

 
23

 (1859) 4 Nfld.L.R. 333 (S.C.). In an earlier reported decision involving the 

appropriation of seal pelts, no rule of capture is discussed: see White v. McBride (1857) 

__ Nfld.L.R. 178 (S.C.).  

 
24

 Supra, note 23, at 335. 

 
25

 (1861) 4 Nfld.L.R. 557 (S.C.). 
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 Pausing here, one can see that the principle described in these cases differs from 

what I have already called the "generic rule of capture". Under that rule, the killing of a 

wild animal in one's possession renders title absolute. Continued possession is not 

necessary, as would be the case prior to the animal's death.  As a corollary, we have seen 

that the loss of possession of an object is not, on its own, to be regarded as an 

abandonment. A subjective intention to abandon must also be shown. Hence, I will call 

the rule being described in these two early cases as one of "deemed abandonment". 

 In Clift v. Kane (1870)
26

 a sealing dispute was heard for the first time by the 

Supreme Court of Newfoundland sitting en banc. The facts of this case were briefly set 

out at the beginning of this paper; a more detailed account is now needed. At issue was 

the ownership of about 1,000 seals. Most of these had been sculped, piled, and flagged, 

while others had been cut open or simply left round. The sealers were from a schooner 

called the Brothers, and at the relevant time the ship was jammed in the ice in Green Bay, 

off northern Newfoundland. The crew headed out on foot over the ice, killing some 3,000 

seals, and over the next several days, carcasses were hauled back to the ship.  

All the while the defendant's schooner, the Barbara, was in the vicinity, and when 

the shifting of the floes put the defendants significantly closer to the seal pans than were 

the plaintiffs, the crew of the Barbara began hauling the seals on board. The plaintiff's 

crew did as well, but conditions limited the extent to which they could tow across the ice. 

Although ice shifted again shortly afterwards making the seals more accessible to the 

                                                

 
26

 (1870) 5 Nfld. L.R. 327 (S.C., en banc). 
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plaintiff's crew, it was assumed that the pelts had all been appropriated by that time and 

so no attempt was made to return to the pans. 

The jury was directed to determine whether the plaintiff had taken sufficient 

possession of the carcasses following the killing, by piling, sculping, and marking. The 

jurors were also asked to consider whether the taking by the defendants (if proven) was 

done out of necessity to prevent the total loss of the pans.  If so, the defendant would be 

entitled to a set-off to reflect this act of salvage.  The jury found for the plaintiff, but the 

quantum of the award did reflect an allowance for salvage. Put another way, they found 

that the plaintiffs "had not the power of recovering the seals at the ice".
27

  

On appeal, the Full Court was divided as to the governing ownership principle. 

Chief Justice Sir Hugh W. Hoyles, with whom Justice John Hayward agreed, applied the 

generic rule of capture. The seals having being killed and marked, were to be treated as 

property in precisely the same manner as any other kind of inanimate personalty. In brief, 

the longstanding English authorities governed. If, once killed and taken into possession, 

the pelts were not later intentionally abandoned, title continued; so stated Blackstone and 

other learned authors.   

The rule of deemed abandonment was said to be unsupported by authority, and 

unsound in principle. As to authority, the Chief Justice addressed the earlier 

Newfoundland decisions of Power v. Jackman and Noel v. Warren, which were outlined 

briefly above.
28

 These were neither binding on the Full Court, nor had their resolution 

                                                
27

 Ibid. at 329 (per Hoyles C.J.). 
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turned on a defense of deemed abandonment; in both the plaintiff succeeded fully. The 

instant case was thus treated as a matter of first impression.
29

  It was added that had the 

Full Court previously adopted such a doctrine, the best course would be to overrule it 

rather than to perpetuate an error.  

As to principle, it was essential to establish a rule that sufficiently recognised the 

time, labour, and risk associated with the actions of the first taker. To visit upon them a 

loss of entitlement owing to circumstances beyond their control seemed unjust. Likewise, 

it was opined that a liberal salvage payment would provide a sufficient inducement to 

crews that chanced upon another's pan. Furthermore, an entitlement based on the 

probable ability of the fist ship to regain possession would render rights precarious and 

uncertain. This in turn might prompt some -- out of a "desire for the fruits of another's 

industry"
30

 -- to seek to take advantage of a rule based on a conjecture about whether 

recapture was possible. Crews might in fact be tempted to raid pans and take their 

chances in court. While it was acknowledged that the salvage rule created comparable 

uncertainty, it was maintained that it would be less likely to tempt plundering.  

Justice John Hayward agreed: the generic rule found in the ancient authorities 

should govern. A crew member who happened to lose a watch or ring in the course of 

seal hunting was not thereby deprived of title. Likewise, when property is jettisoned from 

                                                                                                                                            
28

 See text accompanying notes 23 to 25, supra. 

 
29

 Supra, note 26, at 336. The Chief Justice also briefly discussed two unreported cases 

decided in 1858, which were referred to only as Stone and Dwyer. Passing mention is 

also made to the judgment to White v. McBride, supra, note 23. 

 
30

 Ibid. 
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a ship out of a concern for safety, the goods may be later recovered by legal action. In the 

context of the seal hunt, it was both just and reasonable that the labours of the hunters be 

rewarded, and, in turn, that those who rescue a pan be entitled to compensation for 

salvage.  Hayward J. acknowledged that there was a widespread support among those 

involved in the seal fishery for the deemed abandonment rule. But that approach would 

entail a departure from the current law, which was a matter solely within the competence 

of the legislature. 

 Justice Sir Bryan Robinson dissented. He regarded the two earlier decisions as 

having settled the law. These authorities established that to perfect title the animals not 

only had to be killed and taken into possession, but also that the claimant must intend to 

return to collect the pelts and -- of critical importance -- retained a reasonable prospect of 

being able to recover them. Furthermore, he claimed that many similar disputes had been 

resolved by reference to deemed abandonment over the previous 40 years. It was  

accepted that the law should reward labour, but not so long as the job remained half-

complete. And while the generic rule described by Blackstone and others was appropriate 

for hunting on land, it was ill-suited to the conditions that obtained in the seal hunt, where 

a carcass could, in a functional sense at least, still "escape"
31

:  

[I]n the seal-fishery of Newfoundland every one knows that killing the seal is 

only one of several steps in the process of reducing the pelt into possession, no 

doubt it is the first, then follows sculping, then hauling over the ice (in which act 

the pelt is often lost) and finally securing it on board ship; but so long as the seal 

remains unshipped it is exposed to various casualties, which may remove it 

                                                
31

 Ibid. at 346. 
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beyond the power and possession of the killer as completely as if it were live in 

the water, and may prevent him effectuating the object of his enterprize.
32

 

The compromise position of allowing the defendants a right of salvage was 

rejected as unavailable in actions based on trover. It was also unprecedented: 

Newfoundland courts were bound, it was stressed, to administer justice on the same 

principles that prevail in Westminster Hall. In addition, Robinson J. doubted that the 

majority's approach actually produced rough justice: 

I am unable to discover any equity in making one sealer -- who secures animals 

ferae naturae found adrift upon the ocean abandoned by the killer, and lost to all 

the world -- pay any portion of their value -- to another sealer who, although he 

killed them, had failed through the ordinary casualties of the fishery, to secure 

possession of them, and was obliged, however involuntarily, to abandon the 

pursuit of them.
33

 

Two hypothetical scenarios designed to underline the adverse consequences that 

would result from the adoption of the majority holding, which Robinson J. regarded as a 

new doctrine.  In one, he reasoned that a ship wrecked at sea could still claim title to the 

seals that had been taken aboard. Likewise, panned seals lost on the floes remained the 

property of a first ship even if its cargo holds were later filled to capacity with other pelts. 

The dissent relied, as had the Chief Justice, on an argument based on certainty: 

discarding a well-established rule laid down through a long and uninterrupted series of 

cases was likely to promote litigation. It might also generate confusion within a 

commercial sphere which now involved vessels not only from Newfoundland but also the 

                                                

 
32

 Ibid. at 344. 

 
33

 Ibid. at 341-2. 
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United States and Great Britain.
34

 It was better "to stand upon ancient ways",
35

 leaving it 

to the legislature to intervene if reform was sought. 

So the law stood -- the generic rule applied, though it was complemented by a set-

off for salvage. Two years later Doyle v. Bartlett
36

 was heard before the Full Court. 

There, a schooner called the Native Lass was engaged in the seal hunt off Fogo Island. Its 

captain, Doyle, spotted a flag flying some two or three miles off, and dispatched a crew 

of men to see what was there. He anticipated, no doubt, that the flag marked a pan of 

seals lying dead on the ice floes. 

The crew sent on this reconnaissance was at first unable to see other vessels in the 

vicinity, the fog being thick. However, as they approached the flags, they were able to 

discern two steamships, both spotted the day before, cutting through the ice under sail 

and steam power.  One was the ss Nimrod, under the command of White; the other, the ss 

Panther, captained by Bartlett. There were about 800 hundred panned seals marked by 

flags and canvass badges bearing the name Nimrod. The crew of the Native Lass then 

resolved that, as there was no one left to watch the seals, they were a "lawful prize" 

available for taking. Some of the men returned to the ship with seals in tow, while two 

remained on the site.  

 

                                                
34

 Ibid. at 340, 342, and 346. 
 
35

 Ibid. at 346. 

 
36

 (1872) 5 Nfld.L.R. 445 (S.C., en banc). 
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As the pelts were being taken by the men of the Native Lass, the ss Panther 

arrived in the vicinity, and claimed title to the marked pelts by virtue of the authority of 

White (captain of the Nimrod). As the markings suggested, the seals had been collected 

initially by the Nimrod. The seals had been hunted prior to March 23rd, as part of sealing 

operations that had spanned an area about seven or eight miles in circumference. 

Collection of the pans occurred between March 28th and April 8th. The crew of the 

Panther, much larger in number than that of the Native Lass, took control  at the scene 

and began loading the pelts onto the Panther.  Doyle, on behalf of the outfitters of the 

Native Lass, sued Bartlett, captain of the Panther.  

At a jury trial held in Harbour Grace, the plaintiffs obtained a verdict for the value 

of 800 seal pelts.  On appeal, Chief Justice Hoyles, who had presided over the trial, held 

that the verdict should be set aside except for 200 pelts. The judgment does not fully spell 

out his line of reasoning, but it must have run as follows: the Panther's crew interfered 

with the actual possession of Doyle's crew as to 200 pelts. That possession, however 

obtained, was good against a subsequent wrongdoer. Hence, it was the jury's task to 

determine if the Panther's crew had authority from the Nimrod to take the pelts. If so, the 

Native Lass was trumped. It is a form of ius tertii defence. The jury must have concluded 

that there was no such authority.  

The Chief Justice disagreed with the jury's finding. He was of the view that White 

et al. (of the Nimrod) were the absolute owners of the pelts (citing Clift v. Kane), and that 

they had gifted them to Bartlett (of the Panther). Nevertheless, the Chief Justice deferred 

to the jury's conclusion that Bartlett had no valid authority to take the pelts. Absent such 
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authority, the pelts were up for grabs. As the crew of the plaintiff (the Native Lass) had 

managed to take actual possession of 200 of the 800 seal pelts before these were seized 

by the crew of the Panther, the plaintiff was entitled to recover for the value of 200 pelts.  

  Mr. Justice Robinson arrived at a similar result, but through a different course.  

His reasons for judgment contain an unapologetic reaffirmation of his minority opinion in 

Clift v. Kane.
37

 Indeed, Robinson J. took the circumstances of the instant case as evidence 

of the appropriateness of his earlier position. The nature of the seal hunt, conducted on 

floes that partake somewhat of land but also have the mobility of water, create a unique 

setting requiring peculiar rules. A party could not retain property in seals left on the ice if 

there was no demonstrated inability to reclaim them: 

[S]o long as the killer of seal has the "animus revertendi" combined with the 

potentia recuperandi, no one has a legal right to interfere with him, but the 

moment he abandons the pursuit of the dead animals, either from inability to 

reach them or incapacity to stow them, that moment they revert to the common 

stock and again become the prize of the first finder who can secure them.
38

  

Applied to the present case, Robinson J. held that White of the Nimrod had indeed 

lost title to the pan. Therefore, the purported gift from White to Doyle was ineffective. 

Instead, the crews of the two ships at the site of the pan were engaged in a race to take 

manual possession of the pelts. As Bartlett's crew had retrieved 200 pelts that Doyle's 

ship had already taken into possession, Bartlett was liable to that extent.  

                                                
37

 Supra, note 26. 

 
38

 Supra, note 36, at 451-2. 
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Justice Hayward differed in the result. His judgment appears to have based on a 

finding of subjective abandonment by Captain White of the Nimrod. He took the view 

that White had decided that it was not sensible to return to the pans, owing either to the 

number of pelts already on board, or to the existing sailing conditions. It was only then 

that the pelts were offered to the Panther. But by virtue of the intentional abandonment 

the pelts were available to any first taker. The crew of the Native Lass having sufficient 

possession, manual or constructive, of all 800 pelts, it was entitled to recover for their 

value.  

However, Hayward J.'s language is somewhat ambiguous. In a concluding 

passage he held that the transaction between the Nimrod and Panther was not a valid gift. 

In addition, and this is critical, he offered as an alternative "that it was not in the power of 

Capt. White [of the Nimrod] to transfer to the defendant that property floating on the sea 

which he had not in himself the power to secure".
39

 That reasoning suggests that the 

ability to recover the pelts is essential to retain title. This is the language of deemed 

abandonment. 

In the result, then, the award was reduced in accordance with the views of Chief 

Justice Hoyles and Justice Robinson: only 200 pelts had been wrongfully taken. The 

generic rule remained good law in the eyes of Hoyles C.J., while Robinson J. remained 

committed to the deemed abandonment rule. Hayward J.'s position is arguably unclear.  
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The last case is Power v. Kennedy (1884).
40

 The contestants were two steamers, 

the ss Narwhal and the ss Vanguard. The dispute involved round seals. The facts of the 

case are not reported in significant detail, but it would appear that the conflict concerned 

the large-scale slaughter of seals over a wide area. The carcasses were not marked and 

were left strewn over the floes for many miles. There was no suggestion that the seals had 

been intentionally abandoned.    

 Justice Robert J. Pinsent treated the matter as not subject to binding authority. As 

to round seals, he wrote, there was no understood or generally accepted statement of the 

law.  None of the earlier decisions were cited, though Pinsent J. was undoubtedly mindful 

of them: he had acted as counsel in all of the earlier reported cases.  

 A simple rule of capture, perfected by killing, was rejected for three reasons. The 

first concerned fair competition. It was asserted that it would be "monstrous"
41

 to support 

a rule that would allow the first sealers to pre-empt others, to the extent perhaps of killing 

all accessible seals, leaving them unmarked, on the ice at the spot where they were 

caught. Second, confusion as to what belonged to whom might arise whenever more than 

one crew was engaged in this reprehensible practice.
42

 Third, seals deteriorate more 

rapidly if left round. Given these considerations, Pinsent J. set out the governing 

principles: 
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I admit the general proposition that property may be acquired and retained in 

“round seals,” as well as in “sculped seals,” and by similar means; but I hold that 

the killing must be accompanied by possession, and that when the next comer 

finds the body of a seal or the bodies of seals on the ice without any 

accompanying indicia of property, the man who claims as of right against him 

must be in a position then and there to assert his right of property, to point to the 

specific seals as his own or those of his fellows, and to exercise corporal control 

over them, unless he is resisted by force or deterred by threats of violence.  

Except under such circumstances I am of opinion that the killer must be held to 

have left or abandoned the dead round seals to the next finder who shall possess 

himself of them.
43

 

It may be that this ruling is, despite first appearances, only designed to apply to 

round seals. If so, it is not inconsistent with the earlier cases. Otherwise, it can be taken 

as creating a curious hybrid. If we take this language literally, a stern rule of deemed 

abandonment is being described, one that demands close proximity, unless the pelts are 

marked, in which case something more akin to the generic rule of capture would apply. 

5.  THE  SOCIO-ECONOMIC CONTEXT 

These sealing cases represent the extant jurisprudence. There have been no 

reported cases since. However, it may be telling that the cases emerged at a rather 

advanced stage in the history of the non-indigenous seal fishery. As noted at the outset, 

commercial sealing had existed in and around Newfoundland for about 300 years or so 

before these disputes emerged. On one reading of the decisions, there existed an 

established custom (that of deemed abandonment), which was discarded by the Supreme 

Court. From another point of view, the matter had never been unresolved in 

Newfoundland. Either way, one is prompted to ask two questions: why did these conflicts 
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emerge when they did? And what accounts for the differences of opinion found in the 

judgments?  

(a) why then? 

Two major developments occurred during the period under review. One concerns 

radical changes in the mode of seal hunting that profoundly affected the functioning of 

the industry from top to bottom. I am referring to the introduction of wooden-hulled 

steamships, known simply as wooden walls. However, as will be argued below, 

technological advances taken on their own tell only part of the story of the 

transformation. A second aspect, by no means unrelated to the first, concerns the 

depletion of the seal stocks.  

Technological developments has been a constant feature of the Newfoundland 

seal fishery.
44

  Initially, seals were hunted on or close to the shore. The early Aboriginal 

hunters  used nets and barbed harpoons. Traps, nets, and boats (called shallops) were 

often used by the first Europeans to engage in the hunt. As a rule, the shallops did not 

venture outside of the headlands of the major bays. The first sailing ships made their 

appearance near the end of the 18th century, and by the early part of the 19th century a 

substantial offshore seal industry had developed using large schooners.  

                                                
44

 "No other industry I know of in the world has been subject to so many changes in the 

short span of 141 years": A. Kean, "Commentary on the Seal Hunt" in J.R. Smallwood, 

ed., The Book of Newfoundland (St. John's: Newfoundland Book Publishers, 1937) vol. 1, 

73, at 74. 
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Wooden wall steamships made their first appearance as part of the seal hunt in 

1862. The impetus was the decision by Scottish whaling and sealing ventures operating 

mainly out of Dundee to seek out additional income streams in the face of declining 

stocks off Greenland and other northerly grounds.
45

 These initial forays met with limited 

success, much to the relief, it would appear, of some Newfoundlanders. Yet in time the 

use of steamships proved highly profitable and became an entrenched feature of the 

Newfoundland seal fishery. It took about a decade for the steamers to demonstrate their 

effectiveness.  

It is the common wisdom that the introduction of steamships drastically altered 

the economic landscape.
46

 A complex set of dynamics was triggered. Some within 

Newfoundland were apprehensive about the prospect of using steam-powered ships. In 

1895, Daniel Prowse lamented that the day that steamships first took part in the seal 

fishery "was a poor day for Newfoundland".
47

 In the first years, tensions sometimes 

flared between Scottish and Newfoundland crews when they hunted in close quarters. 

However, the Scottish firms came to appreciate the acumen and skill of the local crews, 

which were increasingly being recruited in place of Scottish whalers. Similalry, the 

economic advantages of establishing operations based in St. John's were appreciated. In 
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other words, key sectors of the local community were being co-opted. In time the Scottish 

firms began to differ only slightly in the public eye from the so-called local enterprises, 

many of which were, in fact, controlled by head offices in Britain.
48

  

It was becoming apparent to all concerned that steamers represented the future, 

and the industry was being readjusted accordingly. Sailing ships continued to participate 

in the seal fishery, though their numbers steadily dwindled; by the beginning of the 20th 

century their share of the industry was barely noticeable.
49

 The movement from 

schooners to steamships is reflected in the five cases under study: 

                                               

  TABLE  1 

                 KINDS OF VESSELS INVOLVED IN THE SEALING LITIGATION 

_________________________________________ 

 

Power v. Jackman (1859): schooner v. schooner 

Noel v. Warren (1861): schooner v. schooner 

Clift v. Kane (1870): schooner v. schooner 

Doyle v. Bartlett (1872): two steamers v. schooner 

Power v. Kennedy (1884): steamer v. steamer 

 

             

 

The number of men required for the hunt declined considerably. Steamers could 

carry larger crews, but overall it took about half as many sealers to collect an equivalent 
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number of pelts. In 1860, 292 sailing ships carried 14,121 men.
50

 There were 27 steamers 

used in 1881, employing some 5,815 men. By the turn of the century that number had 

dropped to around 4,500.
51

  Moreover, the costs associated with the use of steamers 

meant that only the strong could survive low-yield seasons, of which there were plenty. A 

centralized oligopoly began to form. Moreover, St. John's replaced Conception Bay as the 

epicentre of the sealing industry.
52

 

Of course, changes in the ways the actual hunt was carried out lay at the bottom 

of all of these developments. With the use of steam, and sail when needed, a steamer was 

able to navigate more effectively through the floes than a schooner, and it could cover a 

far greater range and carry more catch. Two and sometimes three trips to the floes were 

now possible. Importantly, seal pans were larger, more numerous, and spread over a 

wider area.
 53
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However, panning came at cost. There was a distinct danger not only of poaching, 

but also of loss due to the forces of nature. For instance, in Doyle v. Bartlett it was noted 

in passing that, apart from the 800 pelts in dispute, the crew of the ss Nimrod had left 

behind some 3,000 pelts on the ice during that one voyage.
54

 Owing to the heightened 

chance of loss, it has been argued that panning was wasteful in the extreme, and 

contributed to the depletion of the seal population.
55

   

 Indeed, whether or not accentuated by large-scale panning, seal stocks and annual 

yields were falling during this period. Export numbers varied wildly from year to year, 

but the apex of production was reached in the late-1840s and mid-1850s. By the time of 

the first cases under study, yields were beginning to fall. Newfoundland's second largest 

industry (after the cod fishery) was in a slow descent:
56
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TABLE 2 

TOTAL NUMBER OF SEAL SKINS EXPORTED FROM NEWFOUNDLAND BY YEAR 

(1840 TO 1886) 

______________________________________________________ 

1840 631,385 1865 242,471 

1841 417,115 1866 269,029 

1842 344,683 1867 399,041 

1843 651,370 1868 335,858 

1844 685,539 1869 334,959 

1845 352,202 1870 265,189    

 1846 265,196 1871 486,262 

1847 436,831 1872 231,241  

1848 521,604 1873 449,727    

 1849 306,062 1874   39,228  

1850 440,828 1875 370,679 

1851 511,630 1876 341,292 

1852  534,378 1877 341,373    

1853 521,783 1878 419,220 

1854 398,873 1879 457,855  

1855 293,083 1880 261,508 

1856 361,317 1881 408,479  

1857 480,113 1882 178,812 

1858 507,624 1883 322,603 

1859 329,185 1884 266,290 

1860 444,202 1885 238,596 

1861 373,282 1886 272,656 

1862 268,624 

1863 287,151 

1864 125,950 
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The concern over the dissipation of the sealing population and the movement 

from sail to steam were both reflected in the first Newfoundland statute designed to 

regulate the seal fishery. In 1873, the General Assembly introduced legislation that set 

March 12th as the annual starting date for the hunt. No seals could be taken before then 

on penalty of fine. The purpose of the date was to prevent a premature exploitation of the 

resource that might impede its regeneration. The Act also provided that steamers were not 

permitted to leave port before March 10th in any given year. For schooners the date was 

March 5th. The difference is an acknowledgment of the varying nautical capacities of 

these two kinds of vessels.
57

   

 (b) why the contrasting judicial approaches? 

 It might be tempting to suppose that the two competing ownership rules signal 

certain biases held by the judges engaged in these five cases, such as a concern for the 

stability of local firms. But the outcomes of the cases reveal little to support such a 

theory. In any event the proffered rules are thoroughly reversible: their impact is 

contingent on the events as they unfold on the floes, and whether Scottish or local firms 

were involved was a matter of sheer happenstance. Moreover, except in the early years of 

the offshore steamers, the crews were predominantly comprised of Newfoundlanders. 

I believe that the Newfoundland judges who were adjudicating on these claims 

were striving to fashion efficient rules in a changing commercial environment. Ships 

were operating on a larger scale than before, with pans assembled over greater regions, 
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while at the same time the stocks as a whole were beginning to shrink. What rules would 

sustain the industry? 

The members of the Newfoundland Supreme Court held common views about 

how to go about the business of creating a suitable property law infrastructure. The 

judgments evince quite conventional attitudes about precedent, the elusive divide 

between judicial and legislative roles, and the kinds of policy factors that can be properly 

considered. Both sides were willing to draw on custom, and both rule options are 

premised on the pursuit of economic efficiency. The judges in these cases were engaged 

in an intuitive kind of law and economics analysis. Using the modern argot, there are 

three aspects of this analysis that are stressed in the seal cases: (i) incentives, (ii) 

deadweight losses, and (iii) transaction costs. I will consider these elements in turn.  

Consider how the incentives element might affect both the first taker (call it Ship 

#1) and the second vessel (Ship #2). Under a deemed abandonment rule, Ship #1 would 

be careful not to overextend its hunting zone, for if it goes too far afield from its catch the 

remotest of the pelts might be deemed to be abandoned. By comparison, the generic rule 

permits Ship #1 to pan over a wide region, and over many days, and one might assume, 

therefore, that it creates a heightened incentive to augment Ship #1's total yield. Note, 

however, there would remain limiting logistical factors that would circumscribe the 

hunting zone. After all, even if title to the pans would be protected under the generic rule, 

remote pans can still be lost at sea.  That consideration might well inhibit the incentives 

for Ship #1 in roughly the same way that the application the deemed abandonment rule 

would, for there comes a point at which too large a zone reduces profitability. 
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Ship #2 would be affected somewhat differently. The discovery of a pan would 

raise the following question under a generic rule regime: is the salvage reward worth the 

effort, given factors such as the available cargo space? The questions is important since 

every salvaged seal that is stowed on Ship #2 takes up space otherwise available for pelts 

obtained by the crew through its own hunt.  The decision to be taken by Ship #2 therefore 

depends on the size of the salvage award measured against the likelihood of acquiring 

seals through hunt. Under a deemed abandonment rule that question would not arise, 

since both panned and hunted seals would be acquired at full value.   

Incentives are supposed to induce participants to seek private gain. The rules of 

engagement should make the expenditure of time, money, and effort financially 

worthwhile. However, those incentives should be calibrated so as not to promote wasteful 

activity, or deadweight losses as they are called.  

In general, first-occupancy-based property rules are quite susceptible to 

deadweight losses because many parties may seek a given entitlement, though only one 

party may prevail. So, in a fox chase one hunter will capture the prey while all the rest 

will go home empty-handed. For the most part, their efforts and expenditures have 

yielded nothing of value. Granted, some brisk competition might improve the strategies 

of all involved, but at some point additional participants will have a negligible effect on 

the actions of others.  Obviously, the seal hunt invites that kind of deadweight loss. 

However, the problem is not likely to be severe in the long run. In time, the participants 

will likely be winnowed down to minimize these losses, as did in fact occur in the seal 

fishery, where only a few large firms survived the lean years. 
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Still, there is an additional way in which deadweight losses might occur. Under 

the generic rule, Ship #1 might decide that it is in its best interests to over-harvest even if 

it had little or no prospect of recovering the pelts itself. It might do so in the hope that 

Ship #2 will collect the pelts in order to collect the salvage. Even if Ship #2 elects not to 

seek the salvage award because the incentive is too low, those seals are no longer 

available for capture by it or any other rival crew. In other words, over-hunting can 

undermine the profits of competitors. The catch is therefore purposely wasted, a result 

that can of course have both short- and long-term effects on the seal population. No such 

deadweight losses would be generated by the deemed abandonment rule. It would be 

foolish for Ship #1 to over-harvest as a matter of policy. Leaving pans to drift on the floes 

can greatly benefit Ship #2, which can collect the abandoned pans at a reduced cost (in 

terms of time spent at least). 

The incentives and deadweight loss analyses assume that the parties are fully 

cognizant of their entitlements and prospects, and so can make informed predictions. Life 

is rarely so accommodating. Uncertainty can alter strategic behaviour and lead to 

miscalculations. One source of uncertainty emerges in this setting because of the 

considerable vagaries inherent in the seal hunt. The great variations in annual yields 

demonstrate just how fickle the forces of nature could be. Such indeterminacy can be 

exacerbated by rules that are too open-ended to yield predictable outcomes. Hence, one 

means of reducing of uncertainty is to establish clear and easily administered property 

rules. Finely tuned doctrines can reduce the transaction (information) costs that might 

otherwise be associated with asserting and proving claims.  
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The deemed abandonment rule is fraught with uncertainty because it turns on the 

notional probability of Ship #1 being in a position to recover (or not) remote pans. The 

rule is based on an educated guess about hunting prospects within a precarious and ever-

changing natural environment. Ship #2 must assess the chances that Ship #1 both desires 

and has the capacity to recover a pan. Typically there would be little time for considered 

reflection. Sometimes ex post evidence will be available to prove or disprove such 

hunches; sometimes there will be no cogent data. By contrast, the generic rule of capture 

is designed to reduce transaction costs. Possession is required to claim ownership, and the 

killing of an animal renders title absolute. That looks pretty cut-and-dried. Naturally, 

there may be some unavoidable confusion about what counts as possession of certain 

chattels, but overall the rule minimizes such questions.  

Recall, however, that the generic rule was complemented in Newfoundland cases 

law by a right of salvage. That element contains the exact same definitional vagueness as 

that found in the deemed abandonment rule. A salvage claim arose if and only if it was 

determined that the rescue of the pelts was necessary for their preservation. The 

prerequisite of necessity was defined by reference to whether or not Ship #1 was capable 

of recovering the pelts. Again, that is the same test that was applied to determine if an 

abandonment should be deemed to have occurred. 

6. CONCLUSION 

In the latter part of the 19th century, a critical point in the development of the seal 

fishery, the Newfoundland Supreme Court grappled with the question of which rule of 

capture best served the interests of the sealing industry. Two approaches were deployed. 
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Under one, title to killed and panned seals became indefeasibly vested in favour of the 

first taker, although a subsequent crew might be entitled to a payment for salvaging pelts 

that might otherwise be lost. Under a second rule, should the first crew no longer be able 

to recover its catch, the pan became the lawful prize of the next taker.  

I have noted that both doctrines were framed with efficiency in mind.  But the 

analytical tools used by the Newfoundland judges to interrogate these alternative 

approaches were crude. The generic rule coupled with salvage has a certain common 

sense appeal, since both vessels would receive a benefit that is likely to be roughly 

proportionate to their actual contributions. Yet, based on my analysis, there is something 

to be said for the deemed abandonment rule. It was shown above it provides incentives 

for gain while inhibiting deadweight losses. The transaction costs generated by the vague 

standard that formed an integral part of the deemed abandonment is comparable to the 

uncertainty of the threshold test of a right to salvage arising as part of the generic rule.  In 

truth, both offer plausible regimes. To assess rigorously the workability of these 

alternative approaches would require empirical information about such matters as 

whether the rate of salvage was pegged high enough, and the realistic opportunities for 

gain that were available to vessels during the seal hunt.  

However, there is at least some evidence to be drawn from the floes: on one view 

of the history of the seal fishery, the deemed abandonment rule was an established 

custom. This was a bottom-up rule, that is, it was devised by those most directly affected. 

By contrast, the judges who endorsed the generic rule imposed a top-down and untested 

doctrine. They doubted both the presence of a relevant sealing custom of deemed 
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abandonment and its cogency, but there was less evidence, essentially no evidence, on 

which to base that assessment. 

Robert Ellickson's study of whaling norms, mentioned earlier,
58

 can serve to 

underline the significance of these different rule sources. Ellickson showed that those 

actively engaged in the whaling industry gravitated towards informal norms that were 

wealth-maximizing; these norms responded to the factors of incentives, deadweight 

losses, and transaction costs. It is entirely possible that the sealing convention studied 

here was similarly efficacious. And just as whaling norms -- recall that three are 

discussed by Ellickson -- were adapted to conform to subtle variables such as the nature 

of the prey, it is entirely predictable that the sealing custom that emerged in 

Newfoundland would be sui generis.  The seal hunt has always been a unique enterprise. 
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